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provides : "No conveyance or other act made or done subsequently to the 
execution of a will of or relating to any real or personal estate therein 
comprised, except an act by which such will shall be duly revoked, shall 
prevent th« operation of the will with respect to any estate or interest in 
such real or personal estate, as the testator shall have power to dispose of 
by will at the time of his death." Held, that the statute prohibits entirely 
the attaching to devises secret trusts by means of parol evidence, or any 
act of the testator not amounting in law to a revocation of the will. Chappell 
v. White (1908), — N. C. — , 60 S. E. Rep. 635. (Walker and Connor, 
JJ., dissent). 

Such a trust was upheld in Cook v. Redman (1843), 37 N. C. 623. But in 
Wood v. Cherry, 73 N. C. 110, decided after the statute was enacted, it was 
held that "the will had been executed several years before, and an implied 
trust is expressly excluded." This section of the statute is practically 
identical with § 23 of the English Act of 1837, 7 Wm. IV. and I. Vict., c. 26, 
which has not been so construed. See Jones v. Badley (1867), L. R., 3 Eq- 
634, 3 Ch. App. 362; Boyes v. Carritt (1884) 26 Ch. Div. 531. It is generally 
held that the Statutes of Frauds and of Wills are not applicable in cases of 
fraudulent procurement, for the devise is not wholly set aside. See 
Underhill on Wills, § 153. In In re O' Hare's Will, 95 N. Y. 403, 47 Am. 
R e P- 53. it was said, "the devise was untouched, that it was not at all modified, 
and that the property passed under it, but that the law dealt with the 
holder for his fraud, and out of the facts raised a trust ex maleficio. It 
would seem that the same reasoning would apply in the present case, where 
the statute provides that no subsequent act shall "prevent the operation of 
the will." The decision might safely have been placed upon the ground that 
the evidence was insufficient, being merely the testimony of one witness to 
a conversation which took place eighteen years before. Courts of equity will 
scrutinize such evidence with great care. Williams v. Vreeland, 32 N. J. Eq. 
734, 737- 

Wills — Operation ok Revoking Clause in Will Subsequently 
Destroyed. — After the execution of the will offered for probate, testator 
executed another will containing the usual clause of revocation. This 
instrument was intentionally destroyed by the testator, while the will here 
offered for probate had been preserved. The superior court had held that 
the instrument' preserved was not the last will of testator, that it had been 
revoked, and there was no evidence of an intention to revive it. Held, 
reversing the decree, that a revocation by will takes effect only at the 
testator's death, and his intentional destruction of the later will leaves the 
former one in force. Bates v. Hacking (1908), — R. I. — , 68 Atl. Rep. 622. 
The recent Michigan case of Danley v. Jefferson, 114 N. W. Rep. 470, noted 
in 6 Mich. Law Rev. 520, takes exactly the opposite ground. The Rhode 
Island case holds that oral testimony concerning the contents of the 
destroyed instrument is inadmissible. The decision is based upon the 
distinction between revocation by a writing declaratory of an intention to 
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revoke, and a will containing a revocation clause, the one operating instanter, 
and the other operating only at the death of the testator. The common law 
rule is followed. See Rudisill's Ex'r. v. Rodes, 29 Grat. 147, for a comparison 
of the common law and ecclesiastical rules. The opinion in the principal 
case contains an extensive review of the authorities on both sides of the 
question, sharply criticising James v. Marvin, 3 Conn. 577; Scott v. Fink, 45 
Mich. 241, 7 N. W. Rep. 799; Howes v. Nicholas, 72 Tex. 481, 10 S. W. Rep. 
558, 2 L. R. A. 863 ; as supporting the doctrine of James v. Marvin, supra, 
see also Colvin v. Warford, 20 Md. 357; Pickens v. Davis, 134 Mass. 252, 45 
Am. Rep. 322 and note; Barksdale v. Hopkins, 23 Ga. 332; Lively v. Harwell, 
29 Ga. 509; In re Cunningham, 38 Minn. 169, 36 N. W. Rep. 269, 8 Am. St. 
Rep. 650. 



